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TRIAL OBSERVATION

Capital-Provincial Courts of Flrst Instance (chober 1, 2023 - eptember 30 2024)

Phnom Penh, January 15, 2024
Address: # 3, Street 158, Oknha Treng Kong, Sangkat Boeung Reang, Khan Daun Penh,
Phnom Penh.
Phone: (+ 855-23) 218 553/210 518/990 544
P.O Box: 1024 - P.O Box 20 at CCC
Email: info@adhoccambodia.org
Website: www.adhoccambodia.org
Facebook: www.facebook.com/adhoccam
Twitter: www.twitter.com/adhoccam
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I. Introduction

About ADHOC: Cambodian Human Rights and Development Association (ADHOC) is an
independent, neutral, non-profit, and non-partisan non-governmental organization. ADHOC
is the first human rights organization established in Cambodia on December 10, 1991, and
officially recognized by King Norodom Sihanouk on March 10, 1992, and registered with the
Ministry of Interior on March 28, 2000, under Prakas No. 278.

ADHOC operates nationwide, with its headquarters in Phnom Penh and branches in 21 target
provinces: 1. Prey Veng, 2. Kampong Cham, 3. Kratie, 4. Stung Treng, 5. Ratanakiri, 6.
Mondulkiri, 7. Kampot, 8. Koh Kong, 9. Preah Sihanouk, 10. Kampong Thom, 11. Kampong
Chhnang, 12. Battambang, 13. Banteay Meanchey, 14. Udor Meanchey, 15. Siem Reap, 16.
Preah Vihear, 17. Kampong Speu, 18. Pursat, 19. Pailin, 20. Svay Rieng, and 21. Tbaung
Khmum.

ADHOC works to promote respect for, protection of, and adherence to fundamental human
rights, fundamental freedoms, and democracy in Cambodia. This is achieved by providing
citizens with knowledge and understanding of human rights, the law, democracy, and
methods to protect their rights and freedoms; observing and intervening in cases of human
rights abuses; offering free counseling and legal services. The main purpose of ADHOC is
to empower victims of abuse to seek justice independently, strengthen the capacity of
citizens to demand their rights, and encourage public participation in advocating for,
promoting, and peacefully improving laws, institutions, and law enforcement.

Method: The 'Trial Observation' report was compiled using information gathered from the
Trial Observation Reports of ADHOC officers, facilitators, and offices in provinces and the
capital, covering nationwide activities, who were present at the trials in person. All cases in
which ADHOC workers participated in the trials in person fell within the association's
mandate. These cases involved legal services (lawyers) provided by ADHOC for mandated
legal representation and defense, at the request of the victims. A 19-question trial
observation form was developed to document events during the trial observation. These
documented reports were submitted to the Phnom Penh headquarters. The data were then
entered into the Statistical Package for the Social Sciences (SPSS) for analysis and report
compilation.

Purpose: The “Trial Observation” report is designed to contribute to the promotion of the
right to justice in a transparent manner and to ensure the absence of four types of partiality.
Specifically, it aims to provide findings related to the judicial performance of judges,
prosecutors, and lawyers, with the goal of improving the judicial system in Cambodia.

II. General information and parties involved in the case

The “Trial Observation” Report covers only the scope within the Trial Chamber of the
Capital-Provincial Courts of First Instance, “Provincial-Capital Courts”, where trial observations
were conducted from October 2023 to September 2024.

During the reporting period, ADHOC workers observed 77 trial cases across 17 Capital-
Provincial Courts, in which lawyers representing ADHOC acted as attorneys-in-fact for
victims. These courts included those in Phnom Penh, Banteay Meanchey, Mondulkiri, Prey
Veng, Pursat, Ratanakiri, Siem Reap, Sihanoukville, Stung Treng, Battambang, Udor
Meanchey, Tbhaung Khmum, Kampong Cham, Kampong Chhnang, Kampong Speu, Kandal,
and Koh Kong provinces.
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ADHOC observed trials and provided defense lawyers for the 77 cases. These include 29
(38%) cases related to general human rights violations, 16 (21%) cases of land
rights violations, and 32 (41%) cases concerning violations of the rights of
women and children. Among these, 50 cases involved the intimidation of political
activists, which constitutes the majority, along with cases of intimidation of human rights
activists, land grabbing by powerful individuals, and illegal arrests.

Of the 77 cases in which ADHOC observed trials and provided legal counsel, 40 were criminal
cases and 37 were misdemeanors (none involving minor offenses). The total number of
defendants/victims was 328 (78 women, 14 children, with 63 absent during the hearing),
and there were 106 plaintiffs/victims (42 women, 7 children, with 11 absent during the
hearing).

Adjournment of Hearing: Of the 77 cases, 38 were trialed by a single judge and 39 by
counseling judges. Thirteen cases (17%) were adjourned due to reasons such as the illness
or scheduling conflicts of the counseling judges, the absence of witnesses, the failure of the
accused to provide answers during the phase of the investigating judge, or the court's
request for additional evidence

Provisional detention for 6 months9: Of the 77 cases, 42 involved accused individuals
who were provisionally detained. According to the report, by the date of the hearing,
provisional detention had still exceeded the period allowed by law in 42 cases (54.6%)
among 77 cases at the Capital-Provincial Courts. This is compared to the report at the end
of 2023, which showed provisional detention exceeding the legal limit in 80 cases (45.71%)
out of 175 cases, indicating an increase of 8.89% from the previous year:

January 2022 - July 2023 October 20(2737 ciizismber 2024
(175 cases)
Number of months of overdue Cases Number of months of overdue Case
detention (80) detention (42)
Between more than 6 months - 9 34 Between more than 6 months - 9 22
months months
Between more than 10 months - 12 Between more than 10 months - 03
12 months 12 months
Between more than 18 months - 02 Over 18 months 02
23 months
More than 24 months 32 Between more than 3 months - 6 15
months

The difference between the time specified in the court order and the actual time
the trial is opened: According to the report, the Capital-Provincial courts, particularly the
trial judges, still delayed the actual trials beyond the time specified in the summons/order.
Delays ranged from half an hour to two hours. For example, if the summons/order stipulated
that the trial should begin at 8:00 a.m. as a mandatory time, the actual start time might be
as late as 9:30 or even 10:00 a.m. Cases of excessive delays in the trial times by the Capital-
Provincial courts have occurred repeatedly, as shown in the 2023 report.

10 Article 208, Article 209, Article 249, Article 283 and Article 305 of the 2007 Criminal Procedure Code and Article 14 of the International

Covenant on Civil and Political Rights
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January 2022 - July 2023 October 2023 - September 2024
(175 cases) (77 cases)

Timein the | Actualtimeof | Case | Timeinthe | Actual timeof | Case

court order delay court order delay

8:00 a.m 1 hour and a half 38 8:00 a.m 1 hour and a half 29
- 2 hours - 2 hours

8:30 a.m Half an hour - 1 80 8:30 a.m 2 hours - 3 hours 23
hour more

2:30 p.m 1 hour - almost 2 35 2:30 p.m 30 minutes - 1 24
hours hour

III. Rights during trial

The right to a public trial'!: According to the investigation report, in 57 (74%) of the 77
cases, the court did not notify the hearing by posting it on the information board outside
the courtroom. Additionally, in some of the 77 cases, the public and journalists were either
barred from entering or evicted from the courtroom:

Barred entry or eviction from the courtroom
The Public (17 cases - 22.1%) | Journalists (07 cases - 9.1%)
Reasons:

- The courtroom was narrow or lacked sufficient seats.

- There was no invitation or pre-registration.

- The police closed the gates to prevent entry.

- Entry was not allowed without explanation.

- The court was hearing private cases, such as rape and juvenile cases.

The rights to be informed of the nature and cause of the charge(s)!?: The
investigation report shows that between 23% and 62% of the 77 cases in court (judge) trial
still do not fully uphold the rights of the accused to be informed of the cause, date, place of
the offense, and the charges against them:

The right to be informed of the nature and All Not Percentage
cause of the charge(s) (77 cases in total) informed | informed (%)
(Case) (Case)

Inform all the accused of the related charges 31 46 59.74
Informed of the related articles of law 56 21 27.27
Informed of the date on which the offense was 57 20 25.97
committed

Informed of the place where the offense was 59 18 23.37
committed

Informed of the parties involved in the offense 56 21 27.27
If needed, the court provided an interpreter 29 48 62.34

Explanation of the rights of the accused: During the trial, the judges did not appear
to explain in detail the rights of the accused that could be received. Investigation results
show that in 35% to 68% of the 77 cases reviewed, judges failed to inform the accused of
some fundamental rights. These include the right to legal representation, the right to self-
defense, the right to remain silent, the right not to be coerced into admitting guilt, and the
right to the presumption of innocence. Additionally, data indicate that in 24% to 57% of the

11 Article 316 of the 2007 Criminal Procedure Code
12 Article 325 of the Criminal Procedure Code 2007
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77 cases, judges provided only a brief explanation of the rights of the accused, without

offering clear and thorough guidance.

The judge informed the accused and Informed Only Failed to
explained and informed | inform and
(77 cases in total) explained explain
(Case) (Case) (case)

The right to legal representation or the right to 06 44 (57%) 27 (35%)
self-defense!3
The right to remain silent 10 32 (42%) 35 (45%)
The right not to be coerced into admitting guilt 07 28 (36%) 42 (55%)
The right to the presumption of innocence 06 19 (25%) 52 (68%)

The right to call and question witnesses:

In 21 cases (27%) out of the 77 cases, witnesses were summoned by the court and
were present in the courtroom during questioning. The report highlights the following
irregularities: In 2 cases (2.3%) of the 77, the court gave more attention to incriminating
witnesses than to exculpatory witnesses. Similarly, in another 2 cases (2.3%), the court

gave more attention to exculpatory witnesses than to incriminating witnesses.

- In 3 cases (3.4%) out of the 77 cases, the accused were barred from presenting
documentary evidence, including witness testimony.

- In 42 cases (54.54%) out of the 77 trial cases, the accused and their lawyers were
not allowed to cross-examine witnesses or the plaintiffs and their lawyers.

- In 76 cases (98.7%) out of the 77, the defendants and their lawyers were not allowed
to present documentary evidence, including witness testimony, from witnesses
appearing on behalf of the parties or civil parties and their lawyers.

- In 4 cases (5.2%) out of the 77 cases, both the prosecution representatives and the
accused indicated that the summoning of witnesses or presentation of evidence was

prevented.

Rights during the questioning and ban on torture!4 According to the report, during
questioning at the Judicial Police stage, in 7 out of 77 cases, there were threats to obtain
confessions and thumbprints on reports (however, the accused denied these statements

during the Investigating judge stage).

'(I';i;a g:sc::?: tv; te;:S No Yes Specify the reason (yes)
Questioned in the absence of 70 07 The accused only requested legal
legal representation representation at the investigating
judge stage
Coerced into confessing 70 07 The accused stated that the police
coerced them into confessing and
providing thumbprints on reports
Coerced into making a 76 01 The accused stated that the district
confession through the use of police handcuffed him and coerced
violence or torture him into confessing

13 Article 301 of the Criminal Procedure Code 2007

14 Article 1 of the Convention against Torture and Article 5 of the Universal Declaration of Human Rights, and Article 14 of the

International Covenant on Civil and Political Rights and Article 38 of the Constitution of the Kingdom of Cambodia
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Presumption of innocence!>: According to the report, in 6 out of 77 cases, the trial judge
spoke about the guilt of the accused before issuing the verdict. The judge reportedly told
the accused to “accept their guilt ..., spoke about the potential sentence of imprisonment
ranging from 7 to 15 years ..., and asked the plaintiff to withdraw the complaint. Meanwhile,
in 23 out of 77 cases, the accused appeared during the hearings in prison uniforms (blue
and orange). In 2 out of 77 cases, the accused were handcuffed during the hearings (due
to the police forgetting to remove the handcuffs before entering the hearing room).

The accused appeared
(77 cases in total)

No Yes Specify the reason (yes)

During the hearing in 54 23 - Blue uniform
prison uniforms

- Orange uniform

75 02 - The police forgot to remove the
Handcuffed during the handcuffs when the accused
hearing went to the dock after being
handcuffed while waiting for the
trial
The judge commented on the | 71 06 - The trial judge told the accused
gUllt or innocence of the to accept their gu||t
accus ed before issuing the - The judge commented on the
verdict potential sentence of
imprisonment, ranging from 7 to
15 years, and asked the plaintiff
to withdraw their complaint
The judge inferred the guilt of 77 00

the accused from their silence

IV. Lawyer execution

In 53 of the 77 cases, the lawyer was present during the hearing, except for 24 cases
where the hearing was conducted without a lawyer for the reason that the victim or
Civil Party did not request a lawyer, the lawyer was absent, or the lawyer did not
receive an invitation. In 16 cases, a single lawyer represented more than one accused
individual. In these cases, the lawyer defended a group of accused individuals, most
of whom were from communities involved in disputes related to land, natural
resources, and fundamental freedoms.

In 42 cases, lawyers attempted to protest in order to give their clients a chance to
defend themselves, while in 35 cases, lawyers failed to give much attention to
enabling their clients to have the opportunity to defend themselves.

In 21 cases, the lawyer commented on their client's right to a fair trial, including the
right to be informed of the charges and the right to be present at the hearing.

In 37 cases, lawyers referred to international law during the trial, including the
Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights.

In 35 cases, the lawyer cited the incompleteness and inconsistency of the evidence."

In two cases, the lawyer used a cell phone during the hearing, and in one case, the
lawyer got up and left the courtroom to speak on the phone outside.

15 Article 38 of the Constitution of the Kingdom of Cambodia and Article 14 of the International Covenant on Civil and Political Rights and

Article 11 of the Declaration of Human Rights
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Independence, Impartiality, and Conduct of Judges Regarding Related Parties:
According to the report, 31.16% (24 out of 77 cases) of judges and prosecutors used mobile
phones during the trial. In 19.48% (15 out of 77 cases), judges and prosecutors walked out
of the courtroom for reasons such as going to the bathroom or stepping outside. In 11.7%
(9 out of 77 cases), judges and prosecutors exhibited intimidating behavior towards the
accused during the trial, such as pressuring the accused to admit guilt and instructing them,
“ That question was not asked, so do not answer, only answer the questions that are asked,”
and using strong language, such as, "Do you know that you are guilty?”. In 4% (3 out of
77 cases), judges and prosecutors used discriminatory language against the accused, who
were ethnic minorities, or blamed them for their gender.

Judges / Prosecutors

(77 cases in total) Yes No Specify the reason (yes)
Exhibited intimidating 68 09 - Used strong language
behavior towards the accused (intimidation) against the

defendant “ 7hat question was not
asked, so do not answer, only
answer the questions that are
asked’

- Used strong language: Do you
know that you are guilty!

Used discriminatory language | 74 03 - Blamed the defendant for their
against the accused gender

- Against the accused, who were
ethnic minorities

Left the room during the 62 15 - Judges in 10 cases

hearing - Representative of the Prosecution

in 5 cases

- Reason: Going to bathroom or
stepping outside

Used a cell phone during the | 53 24 - Prosecutors in 12 cases and judges
hearing in 12 cases

- Just briefly answered the phone
and then hanged up in 15 cases
and 1 long conversation in 20 cases

- Ringtones in 4 cases and vibrations
in 20 cases

Court discussion & decision: In 6.5% (5 out of 77 cases), judges discussed and made
decisions during their deliberations. In 26% (20 out of 77 cases), the court adjourned
proceedings for the issuance of verdicts, with 2 of these cases being adjourned without a
specific date provided.

Verdict: According to the report, in 1.3% (1 out of 77 cases), judges added new offenses
when pronouncing the verdict. In 2.6% (2 out of 77 cases), judges changed the charges
against the accused when issuing the verdict.
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The judge Yes No Period

(Total 77 cases) (Available)
Referred to the articles of law on which 47 30 39%
the convictions of the accused were
based
Presented evidence that supported the 59 18 23.37%
decision to convict
Changed the charges against the 75 02 2.6%
accused when pronouncing the verdict
Added new offense when issuing the 76 01 1.3%
verdict

REPORT OF ADHOC REPRESENTATIVE LAWYER
1 | Factors that significantly impact the pursuit of justice: Suspects or the
accused requested adjournments for responding and/or hearings, citing insufficient
time to secure a free defense lawyer. Additionally, the defense lawyers lacked
adequate time to study the cases.

- In 85% of cases, investigating judges summoned the clients without issuing
invitation to the lawyers to attend.

- In 70% of cases, investigating judges and/or trial judges delayed
summoning® the clients and issuing invitation to the lawyers to accompany
them and attend the hearing.

- In 70% of cases, the administrative police delayed delivering court
summonses to the clients, often doing so just one day before the hearing or
appearance date.

The judge adjourned the trial without providing prior notice to the lawyers
or the clients.

2 | Obstacles preventing lawyers from studying the cases: In 85% of human
rights and land-related cases involving political issues, lawyers were not allowed to
make complete copies of the cases for the following reasons: the judges or
prosecutors had not yet reviewed or signed the documents, the cases were
considered confidential, or they were required to seek approval from a higher
authority (by requesting permission from their superior).

3 | The court’s failure to notify!’: In more than 90% of cases, the courts (court

officials, prosecution representatives, investigating judges) failed to inform the

lawyers of the verdicts, including: filling a case without handling order, orders to
close investigations, detention orders, orders for judicial supervision, final
conclusion verdicts, and settlement verdicts.

4 | Factors influencing clients' interest in seeking justice!8: The disallowance

of exculpatory witnesses from providing testimony, the trial judge's refusal to

summon or failure to summon exculpatory witnesses as requested by the lawyers
during the investigation and trial stages. It can seriously impact the accused's right
to self-defense if the court relies solely on the records of a judicial police officer.

16 Refer to Article 466 of the Criminal Procedure Code for criminal cases if the cases are handled by the prosecutor and the trial judge,
and to Articles 236 and 238 of the Criminal Procedure Code if the cases are handled by the investigating judge.

17 Refer to articles 236 and 238 of the Criminal Procedure Code.

18 Refer to Articles 110 and 118 and Article 321 of the Criminal Procedure Code
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V. Recommendations

1.

The Ministry of Justice should review and take specific measures against the actions
of judges and prosecution representatives that contravene the objectives of Article
208 and Article 209 of the 2007 Criminal Procedure Code, which outline the duration
of pre-trial detention. According to the report, 42 out of 77 (54.54%) pre-trial
detentions lasted more than six months and up to 18 months, marking an increase
of 8.83% from the end of 2023 (80 cases out of a total of 175).

The Ministry of Justice should review and impose severe administrative penalties
against judges and prosecution representatives who delay performing their duties
and opening hearings. According to the report, the court (judges) still delayed
hearings, with the delays varying from an hour and a half to more than three hours,
compared to the time specified in the order.

The Ministry of Justice should review and take specific measures against the actions
of judges and prosecution representatives who delay issuing invitations to lawyers
and clients to attend hearings.

The Ministry of Justice should review and take specific measures against the actions
of judges and prosecution representatives who delay issuing invitations to lawyers to
accompany their clients and listen to their statements during the prosecution stage.
The Ministry of Justice should review and take specific measures against the actions
of judges and prosecutors who fail to notify the final order, such as closing order and
settlement order.

Judges/prosecution representatives should be mindful when using words or
statements regarding the guilt or innocence of an accused person before issuing a
verdict, such as advising the accused to admit guilt or instructing the plaintiff to
withdraw their complaint.

Judges should review and consider the rights of the accused, such as those who are
wearing prison uniforms or being handcuffed during hearings.

Judges should explain to the accused and the victims the rights to which they are
entitled, such as the right to legal representation, the right to remain silent, the right
not to be coerced into admitting guilt, the right to the presumption of innocence, the
right to be informed of the charges, and the right to be informed of the date and
place of the offense.

The Ministry of Justice should take specific measures to require all courts of first
instance to allow the public and journalists to attend public hearings without
restriction or eviction.

2000
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